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Los Angeles, CA 90067
(310) 788-3700

Attorneys for General Electric Capital Corporation

THE UNITED STATES BANKRUPTCY COURT

In Re:
BCE WEST, LL.P., ef al.,

Debtors

EID # 38-3196719

e il T

FOR THE DISTRICT OF ARTZONA

In Proceedings Under Chapter 11
Case Nos. B 98-12547-ECF-CGC through 98-

12570-ECF-CGC
(Jointly Administered)

REPLY OF G.E. CAPITAL TO
OBJIECTION OF OFFICIAL COMMITTEE
OF UNSECURED CREDITORS TO
DEBTORS’ MOTION FOR APPROVAL OF
FIFTH AMENDMENT TO DEBTOR IN
POSSESSION CREDIT AGREEMENT

GENERAL ELECTRIC CAPITAL CORPORATION ("GE Capital"), as Administrative

Agent for the DIP and on its own behalf, submits the following Response to the Objection of

Official Committce of Unsecured Creditors to Debtors’ Motion For Approval Of Fifth

Amendment To Debtor In Possession Credit Agreement filed herein.
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In its Objection, the Committee asserts that, although the DIP Lenders are agreeing to
continue to fund the Debtors” liquidity needs long after their obligation to do so has ended, the
Committee does not believe it is appropriate for those Lenders to cobtain a rcleasc from the
Debtors in conjunction with their agreement to continue funding. The Committee is effectively
asking the DIP I.enders to continue to fund while the specter of a possible lawsuit looms over
them. This is an entirely unreasonable request, and must be denied.

1. The $70 Million DIP Credit Facility (“DIP Facility”) that was provided to the
Debtors at the commencement of these cases on October 5, 1998 was approved by this Court
pursuant to its Interim Order entered on October 5, 1998 and its Final Order entered on October
29, 1998. Based on the Debtors’ projections as of the commencement of these cases, which
projections included, among other things, the payment of monthly adequate protection payments
10 the 1995 and 1996 Lenders in the amount of approximately $1.38 million and $460,000,
respectively, per month, the DIP Facility provided sufficient liquidity to the Debtors for the
period through early 2000.

2. As of carly 1999, the Debtors were failing to meet their original projections, and
would have defaulted on the DIP Facility’s financial covenants but for the DIP Lenders’
agreement to amend those financial covenants as provided in Amendment No. 1 to the DIP Credit
Agreement that was entered into, and approved by the Bankruptcy Court, on February 24, 1999.
In connection with that amendment, the 1996 Lenders and the 1995 Lenders each agreed to defer
the adequate protection payments that were otherwise payable to them (and that, pursuant to the
Debtors’ original projections, were projected to be paid), and the DIP Lenders established an

Availability Reserve which would automatically increase each month, for a four month period, in
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an amount equal to the adequate protection payment that, but for such deferral, would have been
payable to the 1996 Lenders.

3. Pursuant to a series of four subsequent amendments to the DIP Credit Agreement,
the most recent of which, Amendment No. 5, is the one that is currently at issue,' the DIP
Lenders have agreed, in each case based on the then current “treasury model” of the Debtors, to
reduce the Availability Reserve to provide the Debtors with the liquidity needed during the
relevant amendment period.

4. In addition, although the financial covenants were reset in connection with
Amendment No. 1 to the DIP Credit Agreement, by mid-1999 the Debtors were out of
compliance with the new financial covenants. However, pursuant to Amendment Nos. 3-5 to the
DIP Credit Agreement, the DIP Lenders have been agreeing to forbear with respect to the
defaults arising from the Debtors” failure to satisfy such covenants.

5. As demonstrated above, the DIP Lenders have continued to fund the Dcbtors
notwithstanding the Debtors’ failure to meet their original projections from October, 1998 or
their amended projections from February, 1999, and notwithstanding the corresponding defaults
arising from breaches of the financial covenants (which defaults would have terminated the DIP
Lenders’ funding obligations absent the waivers and amendments granted by the DIP Lenders).
In addition, the DIP Lenders have, pursuant to Amendment No. 5, effectively provided for
$5MM of additional availability to address the Debtors” expressed need for additional liquidity
through the rest of the year. Thus, the DIP Lenders have supported and, pursuant to Amendment

No. 5, are continuing to support, the Debtors and their continued operations.

! Each of the amendments included the release language that is being objected to by the Committee in the instant

objection. This is the first time that any party has objected to the release.
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6. Although the Committee objects to the release provisions of Amendment No. 5 and
wants them stricken, it does not address the issue of what happens if its request is granted and, as
a result, the DIP Lenders decide to cease funding the Debtors. The Committee certainly has not
proposed to provide funding to the Debtors, nor has it identified any alternative source for such
funding.

The Committee wants its cake and wants to eat it too. While enjoying the benefits of the

funding provided by the DIP Lenders, which funding has been provided by those Lenders

notwithstanding the Debtors’ defaults under the DIP Credit Agreement, the Committee wants to

preserve the right to sue those very same Lenders based on vaguely alluded to potential claims
that the Committee belicve may or may not exist. Such a result would be wholly inequitable,
and no lender should be asked to fund under those circumstances.

For all of the reasons set forth above, the Debtors’ motion for final approval of
Amendment No. 5 to the DIP Credit Agreement should be granted. and the relief sought by the
Committee in its Objection should be denied.

RESPECTFULLY SUBMITTED this 23rd day of September, 1999.

SQUIRE, SANDERS & DEMPSEY L.L.P.
Two Renaissance Squire

40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004-4498

¢

By gl o —1(;(
Thomas . Salerno ~ \

Attorneys (Co-Counsel) for General Electric Capital

Corporation

£68941 v1 - Reply re DIP Credit Agmi 4



e -1 S B b B e

| I o e N T R e e e e S R R
0 ~1 SN th B W RN = O O e =1 s W N = o

COPY of the foregoing mailed to Official

Service List and faxed
this 22™ day of Seplember, 1999, to:

Boston Chicken, Inc.
Attention: Michael Daigle
14123 Denver West Parkway
Golden, CO 80401-4086

Randolph J. Haines, Esq.

Lewis and Roca LLP

40 North Central Avenue

Phoenix, AZ 85004-4429

John I, Fries, Esq.

Ryley Carlock

101 North First Avenue, Suite 2700
Phoenix, AZ 85003-1973

Richard J. Cuellar, Esq.

United States Trustee’s Office

2929 North Central Avenue, Suite 700
Phoenix, AZ 85012

Evan D. Flaschen, Esqg.
Richard F. Casher, Esq.
Anthony J. Smits, Lisq.
Anna M. Gustafson, Usq.
Bingham Dana, LLP
One State Street
Hartford, CT 06103

Richard S. Toder, Esq.

Morgan, Lewis & Bockius, LLP
101 Park Avenue--43™ F1.

New York, NY 10178
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H. Rey Stroube, III
Keith Aurzada, Esq.
S. Margie Venus, Esq.

Akin, Gump, Strauss, Hauer & Feld, L.L.P.

711 Louisiana, Suite 1900
Houston, TX 77002

Lawrence Bass, Esq.

Brownstein, Hyatt & Farber, P.C.
410 Seventeenth St., 22" Floor
Denver, CO 80202-4437

Larry Nyhan, Esq.

Brad Erens, Esq.

Ralph Gundrum

Sidley & Austin

One First National Plaza
Chicago, IL 60603

Alisa Lacey, Esq.

(Osborne Maledon, P.A.
2929 North Central Avenue
Phoenix, AZ 85012-2794

Thomas E. Patterson, Esq.

Sidley & Austin

555 West Fifth Street, Suite 4000
Los Angcles, CA 90013-1010



